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Depart ment of Justice.

Bef ore: Edwards, Henderson, and Garland, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Edwards.

Edwards, Circuit Judge: Several cases over the last two
decades have required this court to consider whether records
and docunents of the Internal Revenue Service ("IRS" or
"the Service") are exenpt from public disclosure under the
Freedom of Information Act ("FOA"), 5 U S.C. s 552 (2000).
In this case, the District Court determ ned that the IRS
Legal Menoranda ("LMs") and the O fice of Chief Counsel's
("OCC") intradivisional Technical Assistance nmenoranda
("TAs") are exenpt fromdi sclosure pursuant to the delibera-
tive process privilege enconpassed in FO A Exenption 5, 5
US. C s 552(b)(5). The District Court further held that IRS
need not segregate and rel ease agency working | aw from TAs
wi t hhel d pursuant to Exenption 5's attorney work product
privilege. W affirmthe District Court's judgnent and adopt
its reasoning and concl usi ons on these points.

The District Court also ordered IRS to rel ease eight TAs,
finding the informati on not exenpt from di scl osure under
FO A Exenption 7(E), because the information did not con-
cern "investigations which focus directly on specifically al-
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leged illegal acts, illegal acts of particular identified officials,

acts which could, if proved, result in civil or crimnal sanc-
tions."” Tax Analysts v. IRS, 152 F. Supp. 2d 1, 14, Mem

., (D.D.C. Mar. 26, 2001) [hereinafter "Mem Op. I1"].

This was error. W therefore reverse and remand on this

point so that the District Court may reassess this materia
pursuant to the correct |egal standard.

Finally, the District Court ruled that IRS properly wth-
held five TAs issued to program managers pursuant to Ex-
enption 5' s deliberative process privilege, but held that IRS
nmust rel ease five other such TAs. |RS appeals the latter
determ nation as to three of the five docunents that were
ordered rel eased. After reviewing the TAs in canera, we
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hold that the District Court correctly distingui shed between
TAs that are part of an internal give-and-take discussion and
TAs that reflect OCC s considered | egal conclusions. W
therefore affirmthe judgnment of the District Court on these
i ssues.

| . Background

Tax Analysts is a non-profit organization that publishes

news and other material on taxation. In 1995, Tax Anal ysts
made a FO A request for several categories of unpublished
IRS internal nenoranda. |In response, the Service rel eased

certain docunents but wi thheld others. Tax Analysts

brought an action in the District Court for the District of

Col unbia. Pursuant to intervening |egislation and a parti al
settlenent by the parties, nost of the categories of nenoran-
da were eventually released. The two categories still at issue
are LMs and certain sub-categories of TAs.

On the basis of a largely undisputed factual record, the
District Court described LMs as foll ows:

LMs are prepared by so-called "docket attorneys"™ in the

O fice of Chief Counsel to assist in the preparation and
revi ew of proposed revenue rulings. Revenue rulings

are official interpretations of the Internal Revenue Code
and other tax materials. Before a proposed revenue

ruling is published and achi eves the status of precedent,

it must pass through a nulti-faceted revi ew process that

is not conplete until the Ofice of the Assistant Secretary
(Tax Policy) at the Departnment of Treasury grants its

final approval. As a proposed revenue ruling works its
way through this process, it is acconpanied by a "publi-
cation package." Sonetinmes, but not always, the publi-

cation package includes a LM According to the Chief
Counsel Publications handbook, LMs may include a re-
statenment of the proposed revenue ruling' s issue and

hol ding; justification, argunments, and |lines of research
that are not reflected fully in the proposed revenue
ruling; and the principal argunents for reaching a con-
trary position. The LM serves as briefing material for
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the reviewers, providing a conprehensive sunmary of

the drafter's legal research as well as the drafter's
eval uation of the proposed ruling' s strengths and weak-
nesses. At various points in the approval process the
publ i cati on package may be returned to the drafter for
revisions. Once approved by Treasury, revenue rulings
are published in the Internal Revenue Bulletin for the
i nformati on and gui dance of taxpayers. There is no
formal process, however, whereby the LMis confornmed
to reflect the final published revenue ruling.

After a proposed revenue ruling is definitively ap-
proved or rejected, the publication package is archived
and can be retrieved by reference to the nunber of the
proposed revenue ruling. The acconpanying LM if any,
is archived with the rest of the publication package, but
there is no indexing or retrieval system by which one can
identify those files that contain an LM |IRS attorneys
someti nes keep copies of LMs for their own reference,
and may retrieve the revenue ruling file if they wish to
probe the history behind a certain revenue ruling. At-
torneys may exchange LMs informally, but they are not
di stributed through official channels.

Tax Analysts v. IRS, 97 F. Supp. 2d 13, 16, Mam Op.,
(D.D.C. Mar. 31, 2000) [hereinafter "Mem Op. I"] (internal
citations omtted).

As for TAs, the District Court offered the foll ow ng de-
scription:

TAs are prepared by the four technical divisions within
the Ofice of Associate Chief Counsel (Domestic): the
O fice of Assistant Chief Counsel (Passthroughs & Spe-
cial Industries), the Ofice of Assistant Chief Counse
(I'nconme Tax & Accounting), the Ofice of Assistant Chief
Counsel (Corporate), and the Ofice of Assistant Chief
Counsel (Financial Institutions & Products). These tech-
ni cal divisions prepare TAs in response to requests from
many different offices for many different purposes. The
IRS has attenpted to categorize the TAs by requester
One such category, TAs to the district or regional offices
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of the IRS or Ofice of Chief Counsel, or Service Centers
("the field") were dismssed fromthe case in the context
of the IRS's notion to dismss. Four categories renain:
TAs to program managers in the national office, TAs to
conmponent offices of the national Ofice of Chief Counsel
(intra-national office TAs), TAs to specific taxpayers, and
TAs to federal and state governnent agencies. Wthin

each of these four categories, the TAs can be further
categorized by their purpose. For exanple, TAs to

program managers fall into eight different categories,
and intra-national office TAs fall into four different cate-
gories.

Id. at 20 (internal citations omtted).

The District Court reviewed sanple docunents in canera,
along with a Vaughn index prepared by IRS. Both parties
nmoved for summary judgnment. The court granted |IRS
nmotion as to LMs, which IRS had cl ai ned were exenpt under
FO A Exenption 5 s deliberative process privilege. 1d. at 16-
18. The District Court held that the wi thheld portions of
LMs did not constitute IRS working |law and were therefore
exenpt under the privilege. 1d. The District Court rea-
soned that, |ike the Background Information Notes in Arthur
Andersen & Co. v. IRS, 679 F.2d 254 (D.C. Gr. 1982), LM
were witten by lower-1evel attorneys for use by senior
deci sionmakers. |1d. at 16-17. The District Court found that
LMs are not officially approved by the senior decisionnmakers
and do not "emanate from [OCC] with any appearance of
authority."™ 1d. at 17.

The District Court distinguished LMs fromthe General
Counsel 's Menoranda at issue in Taxation Wth Representa-
tion Fund v. IRS, 646 F.2d 666, 670 (D.C. Cr. 1981) [herein-
after "TWRF"], which were used to pronote uniformty in
IRS policy. Mem Op. | at 17. The court found that, unlike
General Counsel's Menoranda, LMs are not updated to re-
flect the national office's current position, w dely distributed
within IRS, or officially reconciled to reflect uniformpolicy.
Id. The District Court also distinguished LMs fromthe
Fiel d Service Advice nenoranda ("FSAs") at issue in Tax
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Anal ysts v. IRS, 117 F.3d 607 (D.C. G r. 1997), because LM
flow "upward" fromstaffers to reviewers, while FSAs fl ow
"outward" fromOCC to field personnel. Id. (citing Tax

Anal ysts, 117 F.3d at 617). Thus, the District Court upheld
IRS policy of redacting the portions of LMs reflecting the
aut hors' opinions and analysis. 1d. at 17-18.

Wth regard to TAs, the District Court ordered further
briefing. 1d. at 21-23. The court then rejected Tax Anal ysts'
argunent that IRS was required to denponstrate that it had
conmplied with the so-called "harmrule,” a policy set forth in
the Internal Revenue Manual ("Manual"). 1d. at 15 n.3. The
"harmrule" stated that IRS woul d grant FO A requests
unl ess the record is exenpt and di sclosure would significantly
i npede I RS actions in carrying out a responsibility or func-

tion. 1d. The District Court found that the rule is non-
binding. 1d. Tax Analysts noved for reconsideration of this
ruling. In Mem Op. Il, the District Court denied Tax

Anal ysts' notion as untinmely. The District Court also revisit-
ed the nerits and found that the Manual's harmrul e, which

had been revised, was still not binding because it |acked
mandat ory | anguage and did not denonstrate that IRS in-

tended to be bound by the policy. 1d. at 7-8.

The District Court then turned to TAs. Wth respect to
TAs withheld pursuant to FO A Exenption 7(E), the court
hel d that eight of the TAs were not exenpt because they did

not focus on "a specifically alleged illegal act of any particul ar
identified case or individual," and therefore were not conpil ed
for | aw enforcenment purposes as the exenption requires. 1d.

at 15. Wth respect to TAs withheld in their entirety pursu-
ant to the attorney work product privilege enconpassed by
Exemption 5, the court held that IRS was not required to
segregate and rel ease the portions of the TAs that constituted
agency working law. 1d. at 18-19.

Wth respect to TAs withheld pursuant to Exenption 5's
del i berative process privilege, the District Court nade two
rulings that Tax Anal ysts now appeals. First, the court
addressed certain TAs to program managers. These TAs
contain OCC s answers to questions submtted by program
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managers in IRS national office, sonetinmes concerning indi-

vi dual taxpayers. The District Court ordered IRS to rel ease
five of these TAs and rejected the request for disclosure of
another five. 1d. at 22-24. The court found that the five TAs
that were held subject to disclosure are treated as fina
docunents that represent the considered position of OCC,

whil e those held to be exenpt are nerely part of a delibera-
tive process involving OCC and | RS program managers. |d.

at 22-23. The court likened the TAs it ordered released to

the FSAs at issue in Tax Analysts. 1d. at 22.

Second, the District Court addressed intra-divisional TAs,
whi ch are issued when one conponent of OCC advi ses anot h-
er component that has been assigned to create a private letter
ruling or other official document. I1d. at 24. The District
Court found that these TAs are "predecisional and deli bera-
tive," because they are solicited froma conponent of the

agency that lacks the authority to issue a final |egal decision

Id. at 24. The content of these TAs is "subject to nodifica-
tion or rejection prior to the finalization into the final work
product.” 1d. The District Court thus found that these TAs
are exenpt fromdisclosure under the deliberative process
privilege. 1d. at 25.

Both parties noved for reconsideration. In Tax Anal ysts
v. IRS, 152 F. Supp. 2d 1, 27, Mem Op. (Mtion for Reconsid-
eration), (D.D.C. May 21, 2001) [hereinafter "Mem Op. II11"],

the District Court denied both parties' notions in rel evant
part. The court rejected Tax Anal ysts' argunent that TAs
wi t hhel d pursuant to the attorney work product privilege
shoul d not be protected in their entirety. 1d. at 29. The
court also restated its holding that TAs not focusing on an
i ndi vidual investigation were not records conpiled for |aw
enf orcenent purposes as required by Exenption 7(E). Id. at
30- 31.

Il. Discussion

A LMs, Intra-divisional TAs, the Attorney Wrk Product
Privilege, and the I RS Manual

FO A Exenption 5 protects "inter-agency or intra-agency
menor anduns or |etters which woul d not be avail able by | aw
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to a party other than an agency in litigation with the agency."
5 US. C s 552(b)(5). The exenption allows an agency to

wi t hhol d those materials that would be privileged fromdis-
covery in civil litigation. NLRB v. Sears, Roebuck & Co., 421
U S. 132, 149 (1975). As such, it is interpreted to enconpass,
inter alia, three evidentiary privileges: the deliberative pro-
cess privilege, the attorney-client privilege, and the attorney
wor k product privilege. Burka v. HHS, 87 F.3d 508, 516

(D.C. Gr. 1996).

The District Court correctly found that LMs and intra-
di vi sional TAs do not constitute agency working |aw and are
exenpt pursuant to the deliberative process privilege. The
District Court also correctly determned that the harmrul e
articulated in the Manual does not bind IRS or create rights
in Tax Analysts. Finally, the District Court correctly deter-
m ned that I RS need not segregate and rel ease agency
working law from TAs withheld in their entirety pursuant to
the attorney work product privilege. Because the District
Court's anal ysis and concl usi ons on these points are emni nent-
Iy sound, no further elaboration is necessary. W therefore
affirmthe District Court's judgnment on these issues and
adopt its reasoni ng and concl usi ons.

B. Exemption 7(E)

The Service w thheld portions of 16 TAs pursuant to Ex-
enption 7(E). This exenption allows an agency to w thhol d:

records or information conpiled for |aw enforcenent

pur poses, but only to the extent that the production of
such | aw enforcenent records or information ... (E)
woul d di scl ose techni ques and procedures for |aw en-
forcement investigations or prosecutions, or would dis-
cl ose guidelines for |aw enforcenent investigations or
prosecutions if such disclosure could reasonably be ex-
pected to risk circunvention of the law....

5 US. C s 552(b)(7). The dispute in this case turns on
whet her I RS has shown that the disputed records or informa-
tion were conpiled for "l aw enforcenent purposes.”
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There are several overarching principles that the courts
follow in assessing whether records or information satisfy the
t hreshol d requirenment of s 552(b)(7). First, "law enforce-
ment purposes” under Exenption 7 includes both civil and
crimnal matters within its scope. Pratt v. Wbster, 673 F.2d
408, 420 n.32 (D.C. Cr. 1982). Second, the FO A nakes no
di stinction between agencies whose principal function is crim-
nal | aw enforcenent and agencies with both | aw enforcenent
and adm ni strative functions. 1d. at 416. Therefore, agen-
cies like IRS, that conbine adm nistrative and | aw enforce-
ment functions, as well as agencies |ike the Federal Bureau of
Investigation ("FBI"), whose principal function is crimnal |aw
enforcenent, may seek to avoid disclosure of records or
i nformati on pursuant to Exenption 7. Finally, "courts can
usual | y assunme that governnent agencies act within the scope
of their legislated authority.” 1d. at 418. However, courts
apply a nore deferential standard to a claimthat information
was conpiled for |aw enforcenment purposes when the claimis
made by an agency whose primary function involves | aw
enforcenent. Id. This point was anplified in Pratt v. \Wb-
ster:

On the one hand, the assunption that a m xed-function
agency is acting within the scope of its authority tells a
court nothing about whether it has net the Exenption 7
t hreshol d requirenment of a "law enforcenent purpose.”

Law enforcement, indeed, is often one of such an agen-
cy's proper functions, but other functions are also a
maj or part of the agency's day-to-day business. Thus, a
court must scrutinize with sonme skepticismthe particul ar
pur pose cl ai ned for disputed docunents redacted under
FO A Exenption 7.... If courts accept a m xed-

function agency's clains of "l|law enforcenent purpose"”

wi t hout thoughtful consideration, the excessive wthhol d-
i ng of agency records whi ch Congress denounced and

sought to avoid ... mght well result.

On the other hand, the generally accurate assunption
that federal agencies act within their |egislated purposes
i nplies that an agency whose principal nmission is crim-
nal |aw enforcenent will nore often than not satisfy the
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Exenmption 7 threshold criterion. Thus, a court can
accept | ess exacting proof fromsuch an agency that the
pur pose underlying di sputed docunents is | aw enforce-
ment. This |less exacting judicial scrutiny of a crimna
| aw enf orcement agency's purpose in the context of the
FO A Exenption 7 threshold is further bol stered by
Congress' concern that inadvertent disclosure of crimna
i nvestigations, information sources, or enforcenent tech-
ni ques m ght cause serious harmto the legitimte inter-
ests of |aw enforcenment agencies.

Id. (internal citations and footnotes omtted).

In the instant case, the District Court correctly identified
IRS as a m xed-function agency, subject to an exacting stan-
dard when it cones to the threshold requirenent of Exenp-
tion 7. The District Court, however, relied on Rural Hous-
ing Alliance v. United States Departnent of Agriculture, 498
F.2d 73, 81 (D.C. Cir. 1974), in holding that a m xed-function
agency may only w thhold information pursuant to Exenption
7 when the information concerns "investigations which focus

directly on specifically alleged illegal acts, illegal acts of
particular identified officials, acts which could, if proved,
result in civil or crimnal sanctions.” Mem Op. Il at 14

(quoting). This was error.

Rural Housing and its progeny apply only when an agency
seeks to invoke Exenption 7 in a situation in which there is
an ongoi ng | aw enforcenent "investigation." The court re-
cently expl ained the devel opnment of this line of authority in
Jefferson v. Departnent of Justice, 284 F.3d 172 (D.C. Gir.
2002):

In assessi ng whet her records are conpiled for |aw
enf orcenent purposes, this circuit has |ong enphasized
that the focus is on how and under what circunstances

the requested files were conpiled, ... and "whether the
files sought relate to anything that can fairly be charac-
terized as an enforcenent proceeding.” ... In Rural

Housing Alliance v. Dep't of Agriculture, 498 F.2d 73
(D.C. Cr. 1974), the court identified two types of investi-
gatory files that governnment agencies conmpile: (1) files
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in connection with governnent oversight of the perfor-
mance of duties by its enployees, and (2) files in connec-
tion with investigations that focus directly on specific

alleged illegal acts which could result in civil or crimna
sanctions. 1d. at 81. Again, the court enphasized that

t he purpose of the investigatory files "is the critica
factor.” 1d. at 82. Thus, if the investigation is for a

possi ble violation of law, then the inquiry is for |aw
enf orcenent purposes, as distinct fromcustomary sur-
vei |l l ance of the performance of duties by government

enpl oyees. 1d. Then, in Pratt v. Wbster, 673 F.2d 408
(D.C. Cr. 1982), the court set forth a two-part test
wher eby the governnent can show that its records are

| aw enforcement records: the investigatory activity that
gave rise to the docunents is "related to the enforcenent
of federal laws,"” and there is a rational nexus between
the investigation at issue and the agency's |aw enforce-
ment duties. 1d. at 420, 421. The court again distin-
gui shed the need "to establish that the agency acted
within its principal function of |aw enforcenment, rather
than nmerely engaging in a general nonitoring of private

i ndividuals' activities.” 1d. at 420.

The court applied these principles in Kinberlin v.
Dep't of Justice, 139 F.3d 944 (D.C. Cr. 1998). In that
case, the requester asked for "all papers, docunments and
things pertaining to the OPR investigation" of another
AUSA. 1d. at 947. Applying the distinction between | aw
enforcenent records and internal agency investigations
set forth in Rural Housing, 498 F.2d at 81, the court
stated that "[n]aterial conpiled in the course of ...

i nternal agency nonitoring does not cone wthin Exenp-

tion 7(C) even though it 'mght reveal evidence that |ater
could give rise to a |law enforcenent investigation.' "
Kinberlin, 139 F.3d at 947. Concl udi ng, however, that

"the OPR investigation here at issue was conducted in
response to and focused upon a specific, potentially ille-

gal release of information by a particular, identified
official," id. at 947, the court held that the information in
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the OPR files was compiled for |aw enforcenent pur-
poses. 1d.

Id. at 176-77.

Appel | ant Tax Anal ysts argues that, under the Rural
Housi ng test, the scope of Exenption 7 is limted to situa-
tions in which the agency can show that the disputed materi al
relates to an investigation focusing directly on specific al-

leged illegal acts which could result in civil or crimna
sanctions. W disagree. The Rural Housing standard is
still good law, but it has no bearing on the issue in this case.

The informati on here at issue does not relate to any ongoi ng
"investigation" by IRS. Rather, IRS seeks to avoid disclo-

sure of internal agency material relating to guidelines, tech-
ni ques, and procedures for |aw enforcenment investigations

and prosecutions outside of the context of a specific investiga-
tion. Such materials clearly satisfy the "I aw enforcenent

pur poses” threshold of Exenption 7. The District Court's
holding to the contrary failed to take adequate account of

1986 anmendnents to Exenption 7.

Prior to 1986, Exenption 7 required a threshold show ng
that the materials in question were "investigatory records
conpiled for |aw enforcenent purposes.” 5 U S.C
s 552(b)(7) (1982). However, in 1986, Congress anended the
exenption to protect "records or information conpiled for |aw
enf orcenent purposes,” deleting any requirenent that the
i nformati on be "investigatory." Anti-Drug Abuse Act of
1986, s 1802(a), Pub. L. No. 99-570, 100 Stat. 3207, 3207-48
(1986) (amending 5 U.S.C. s 552(b)(7)). See North v. WAl sh,
881 F.2d 1088, 1098 n.14 (D.C. GCr. 1989) (stating that the
1986 anmendnent "changed the threshold requirenment for
wi t hhol di ng informati on under exenption 7: the exenption
fornmerly covered 'investigatory records conpiled for |aw en-
forcement purposes'; it now applies nore broadly to 'records
or information conpiled for |aw enforcenment purposes' ");

Keys v. United States Dep't of Justice, 830 F.2d 337, 340
(D.C. Cr. 1987) (sane). And the legislative history makes it
cl ear that Congress intended the amended exenption to

protect both investigatory and non-investigatory material s,
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i ncluding | aw enforcenent manuals and the Iike. See S. Rep
No. 98-221, at 23 (1983) (expressing intent to protect "sensi-
tive non-investigative |law enforcenment materials" and to
broaden the exenption to include records "regardl ess of

whet her they may be investigatory or noninvestigatory").
Congress al so anended Exenption 7(E) to permt w thhol d-

ing of "guidelines for |aw enforcenent investigations or pros-
ecutions if such disclosure could reasonably be expected to
risk circunvention of the law," thus giving further indication
that the statutory threshold was not limted to records or

i nformati on addressing only individual violations of the | aw
See 5 U S.C s 552(b)(7)(E) (enphasis added); S. Rep. No. 98-
221, at 24 (1983).

It is clear that, under the anended threshold of Exenption
7, an agency may seek to bl ock the disclosure of interna
agency materials relating to guidelines, techniques, sources,
and procedures for |aw enforcenent investigations and prose-
cutions, even when the materials have not been conpiled in
the course of a specific investigation. See, e.g., PHE, Inc. v.
Dep't of Justice, 983 F.2d 248, 250-51 (D.C. Cir. 1993) (holding
that portions of a FBI manual describing patterns of viola-
tions, investigative techniques, and sources of information
avail able to investigators were protected by Exenption 7(E)).
The anmended threshold to Exenption 7 "resol ve[s] any doubt
that | aw enforcenent manual s and ot her non-investigatory
materials can be withheld under (b)(7) if they were conpiled
for | aw enforcenment purposes and their disclosure would
result in one of the six recognized harns to | aw enforcenent
interests set forth in the subparagraphs of the exenption.™
S. Rep. No. 98-221, at 23 (1983). Accordingly, we reverse and
remand the District Court's judgnment on this point.

It will be up to the District Court in the first instance to
apply the correct threshold and then to determ ne, as Exenp-
tion 7(E) requires, whether release of the disputed agency
materials "woul d disclose techniques and procedures for |aw
enforcenent investigations or prosecutions, or would disclose
gui delines for |aw enforcenment investigations or prosecutions
i f such disclosure could reasonably be expected to risk cir-
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cunvention of the law " The District Court may concl ude

that some or all of the disputed TAs nust be rel eased, but
this conclusi on cannot be based on the fact that they do not
relate to the investigation of a particular act of w ongdoi ng.

C. TAs to Program Managers

I RS appeals the District Court's decision with regard to
three of the five TAs to program managers that the court

ordered released. |IRS argues that these three TAs shoul d
have been wi thhel d pursuant to the deliberative process
privilege of Exenption 5. |RS does not appeal the rel ease of

the other two TAs to program managers. Br. for Appel-

| ee/ Cross-Appellant at 57 n.5 (stating that I RS does not
appeal the District Court's ruling with respect to TAs num
bered TR-45-1383-93 and TR-45-1974-93). The three TAs on
appeal are issued to program managers within the nationa
office of IRS

The del i berative process privilege protects "confidenti al
i ntra-agency advisory opinions ... disclosure of which would
be injurious to the consultative functions of governnent."
Sears, 421 U. S. at 149 (internal citations and quotation marks
omtted). It enconpasses "documents reflecting advisory
opi ni ons, reconmendations, and del i berations conprising part
of a process by which governnental decisions and policies are
fornmul ated, as well as other subjective docunents that reflect
t he personal opinions of the witer prior to the agency's
adoption of a policy." TWRF, 646 F.2d at 677 (citing Sears,

421 U. S. at 150). It does not, however, apply to final state-
ments of agency policy or to statenments that explain actions
that an agency has taken. 1d. In other words, it protects

"predeci si onal conmuni cations" reflecting an agency's inter-
nal deliberations, but not communications that explain a

deci sion that has already been nmade. Sears, 421 U. S. at 151-
52. In order to determ ne whether the District Court applied
these principles correctly, we have reviewed the three disput-
ed TAs in canera, along with the five that the court ordered
wi t hhel d and the two not appeal ed, for conparative purposes.

The District Court grouped the five TAs it ordered re-
| eased into two categories. First, the court ordered the IRS
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to rel ease TAs that concerned specific taxpayers or classes of
taxpayers. These included the follow ng TAs: TR-45-2233-93
(presenting OCC s | egal analysis regarding a particular class
of taxpayers engaged in specified activities); TR-45-1383-93
(not appeal ed) (presenting OCC s | egal analysis and conputa-
tions regarding certain transactions of a particul ar taxpayer);
TR- 45-1974-93 (not appeal ed) (presenting OCC s | egal analy-
sis and concl usi on regardi ng how t he program nanager

shoul d apply a certain statutory provision to a particul ar
taxpayer); and TR-45-2473-93 (presenting OCC s concl usi on

as to whether a particul ar taxpayer qualified for a specified
exenption). Second, the District Court ordered the IRS to

rel ease a TA that addressed the interpretation of the interna
revenue | aws generally: TR-45-2820-92 (answering a question
concer ni ng whet her taxpayers at |large nmay use a particul ar
procedure).

The District Court correctly likened these five TAs to the
FSAs at issue in Tax Analysts, 117 F.3d 607. Like FSAs,
TAs are issued by OCC and sent to IRS personnel in
response to official queries. FSAs were issued to field attor-
neys, revenue agents, and appeals officers, while TAs are
i ssued to program managers. Tax Analysts, 117 F.3d at 609.
FSAs usually dealt with particul ar taxpayers, as do four of
the TAs in this case. 1d. The TA concerning genera
procedures reflects OCC s considered position on a precise
i ssue. FSAs and these TAs both contain | egal analysis,
concl usions, and advice. 1d. It is therefore unsurprising
that, as the District Court found, |IRS conceded that taxpay-
er-specific TAs to program managers are all but identical to
FSAs. ©Mem Op. Il at 22; Def. Statement of CGenuine |ssues
in Qop. to Pl.'s Statenment of Mterial Facts p 3.12 (stating
that IRS did not object to Tax Anal ysts' statenment that, in
many cases, the only difference between FSAs and taxpayer-
specific TAs is the originating office), reprinted at Joint
Appendi x 383, 344.

The five TAs that the District Court ordered withheld,
whil e not before us on appeal, neverthel ess provide a usefu
contrast and an illustration of the kinds of docunments that
truly reflect a debate anong equal | y-positioned deci si onnak-
ers. For exanmple, in TR-955-93, OCC comments on a draft
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tax formand instructions for filling out another form The
TA uses markedly different | anguage fromthat found in the
TAs that the District Court ordered rel eased, repeatedly
prefaci ng coments with such phrases as "W believe" and

"W suggest” and advising the recipient that the form
"shoul d* reflect a certain principle. Simlarly, in TR 45-2164-
93, OCC proposed solutions to a potential |legal problem In
TR- 45-307-93, OCC commented on a | egislative proposal
expressing legal "concern[s]" about sone of its |anguage.

The tone of these TAs suggest that they were prepared

merely to "discuss the wisdomor nerits of a particular
agency policy, or reconmend new agency policy, raising the
possibility that their disclosure would mslead the public.”
Coastal States Gas Corp. v. Dep't of Energy, 617 F.2d 854,
869 (D.C. Cr. 1980). By contrast, the TAs that the District
Court ordered rel eased use such | anguage as "It is the
position of the Treasury Departnent that ..." (TR 45-2233-
93) and "W concl ude" (TR-45-2473-93). The tone of these

TAs indicates that they "sinply explain and apply established
policy."” Coastal States, 617 F.2d at 869.

| RS argues that while the disputed TAs to program nanag-
ers may be the final word of OCC, they are issued to program
of ficers who make the final decisions about their prograns.
I RS characterizes the TAs as part of a dial ogue anong
equal s, rather than pronouncenents fromsenior officials to
junior field agents. These argunments are unpersuasive. It is
not necessary that the TAs reflect the final programmatic
deci sions of the programofficers who request them It is
enough that they represent OCC s final |egal position con-
cerning the Internal Revenue Code, tax exenptions, and
proper procedures. W reach this conclusion in reliance on
the fact that the disputed TAs travel horizontally, fromthe
OCC to programofficers. By contrast, docunents that rep-
resent the final legal position of the OCC and travel upward -
for exanple, menoranda to the Conm ssioner of |nterna
Revenue advising himon |legal issues - may still be part of
t he agency's deliberative process and thus fall wthin Exenp-
tion 5. See Coastal States, 617 F.2d at 868 (noting that "a
docunent froma subordinate to a superior official is nore
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likely to be predecisional,” and that "this court recently
identified as 'a classic case of the deliberative process at
work' a series of nenoranda to the Assistant Secretary of the
Arny fromthe General Counsel in his department, recom
mendi ng | egal strategy in light of a particular controversy")
(quoting Murphy v. Dep't of the Arny, 613 F.2d 1151, 1154
(1979)).

Under the FO A, "working |law' must be discl osed whet her
or not those who use the working | aw make the final decisions
about programinplenentation. See id. (holding that the
di sput ed docunents, "whatever the formal powers of [the
issuing officials] to issue binding interpretations of the regul a-
tions, in practice represent interpretations of established
policy on which the agency relies in discharging its regul atory
responsibilities" and that they nmust be disclosed). Thus, the
District Court correctly ordered the disputed three TAs
rel eased.

The distinction between deliberative TAs and TAs t hat
represent the OCC s considered | egal conclusions is not ane-
nable to a categorical formula. It can turn on the subject
matter of the TA, on its recipient, on its place in the decision-
maki ng process, and even on its tone. Nonethel ess, after
reviewing the ten TAs in canera, we are satisfied that the
District Court comritted no error in its judgnment regarding
these materials

[11. Conclusion
For the foregoing reasons, we affirmin part, reverse in

part, and remand the case to the District Court for further
proceedi ngs consistent with this opinion
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